
 

 

UNITED STATES OF AMERICA 
BEFORE THE 

DEPARTMENT OF COMMERCE 
 
__________________________________________ 

) 
WEAVER’S COVE ENERGY, LLC   ) 

Appellant,   ) 
v.     )  Case No. ___________ 

MASSACHUSETTS OFFICE OF COASTAL )   
ZONE MANAGEMENT,    ) 

Respondent.   ) 
__________________________________________) 

) 
MILL RIVER PIPELINE, LLC   ) 

Appellant,   ) 
v.     )  Case No. ___________ 

MASSACHUSETTS OFFICE OF COASTAL ) 
ZONE MANAGEMENT,    )  (CONSOLIDATED) 

Respondent.   ) 
__________________________________________) 
 

RESPONDENT’S THIRD MOTION TO SUPPLEMENT THE DECISION RECORD 
 

Pursuant to 15 C.F.R. 930.127(i)(4), 15 C.F.R. § 930.130(a)(2), and NOAA’s February 

22, 2008, letter order, authored by Jane C. Luxton, General Counsel, respondent Massachusetts 

Office of Coastal Zone Management (MCZM) requests that the Secretary accept and include in 

the Decision Record for the above-captioned consolidated consistency appeals, two documents 

issued on March 10, 2008, which supplement and clarify information that is already in the 

Decision Record and which are significant to issues pending before the secretary for the reasons 

explained below.  The two documents at issue represent the final agency actions taken by the 

Massachusetts Department of Environmental Protection (MassDEP) on three requests of 

Appellants, in relation to the Project, that had been pending before MassDEP.  Specifically, the 

items are:  MassDEP’s denial of a M.G.L. c. 91 license, dated March 10, 2008 (attached as Exh. 



 

 

1); and, MassDEP’s denial of a Water Quality Certification, dated March 10, 2008 (attached as 

Exh. 2) (collectively, “March 10, 2008 Denials”). 

In support of this motion, MCZM states as follows: 

1. Weaver’s Cove seeks to construct and operate an LNG import terminal on the east 

bank of the Taunton River in Fall River, Massachusetts, and its affiliate, Mill River Pipeline, 

LLC, seeks to construct and operate two lateral pipelines to transport revaporized natural gas 

from the proposed terminal to existing interstate pipeline facilities (collectively, “Project”).  

Appellants proposed having delivery of LNG to the proposed terminal and pipelines via tankers 

through Mount Hope Bay and the Taunton River.  

2. To accommodate the proposed tanker traffic and otherwise facilitate the Project, 

Weaver’s Cove proposes significant dredging activities, including dredging up to 2.6 million 

cubic yards of sediment in the federal navigation channel and turning basin, dredging and 

backfilling in association with installation of the lateral pipelines, and a significant amount of 

offshore disposal of dredged material.  Applications for various federal and state permits, 

licenses, certifications or other approvals (collectively, “Permits”) related to various aspects of 

these dredging related activities are, or had been, under review by the United States Army Corps 

of Engineers and MassDEP.   

3. In July 2005, FERC issued a conditional approval of the Project that made its 

operation contingent on the Coast Guard determining that the proposed LNG tanker route is 

“suitable.” 

4. On May 9, 2007, the United States Coast Guard issued a preliminary assessment 

in which it found that “the waterway may not be suitable for the proposed type and frequency of 



 

 

LNG marine traffic.”  MCZM Supplemental Appendix 14, cover letter, at 2.  The Assessment is 

in the Record. 

5. On June 4, 2007, based on the serious concerns raised by the Coast Guard’s 

Assessment – questioning the viability of the LNG Project and, therefore, the need for dredging 

– MassDEP decided to stay its technical review of some of the applications for state Permits 

pending before it.  MassDEP concluded that given the likelihood of a negative suitability 

determination, it should await the Coast Guard’s final determination.  Weaver’s Cove Appendix 

9; Mill River Appendix 8.    

6. On July 6, 2007, to avoid a statutory presumption of concurrence, MCZM issued 

procedural objections on the Appellants’ separate requests for concurrence with federal 

consistency certifications.  Because state law requires MCZM to obtain all outstanding state 

permits prior to making a substantive consistency review, and because Appellants refused to 

agree to the extension of time they had originally sought, MCZM had to issue its objections to 

preserve its rights and avoid the statutory presumption, because all requisite permits, licenses, 

certification or other approvals had not yet been issued by MassDEP.  

7. On August 27, 2007, Appellants commenced these appeals of MCZM’s 

procedural objections.   

8. On October 24, 2007, after Appellants filed their initial briefs, the Coast Guard 

issued its LOR, pursuant to 33 C.F.R. § 127.009, declaring a key stretch of the Taunton River to 

be “unsuitable from a navigation safety perspective for the type, size, and frequency of LNG 

marine traffic associated with [Weaver’s Cove’s] proposal.”  LOR at 1.  Weaver’s Cove 

requested that the Captain of the Port reconsider the decision set out in the LOR and, in so doing, 



 

 

on December 7, 2007, the Captain of the Port affirmed his prior determination set out in the 

LOR.   

9. On December 14, 2008, MassDEP issued five letters that represented its actions 

on various applications of Appellants that had been pending before it in relation to the Project.  

MassDEP issued to Weaver’s Cove a federal Clean Water Act §401 water quality certification 

for the backfilling of a proposed lateral pipeline under the Taunton River, and MassDEP also 

issued to Mill River Pipeline a state M.G.L. c. 91 license approving the installation of the lateral 

pipeline, both of which were issued subject to various conditions.   

10. The other three MassDEP Rulings dated December 14, 2007, identified 

deficiencies with respect to three separate requests:   a request for a state M.G.L. c. 91 license for 

water dependent activities and structures associated with the proposed LNG terminal, including, 

among other things, a docking system for berthing LNG tankers (“Terminal Deficiency Letter”);  

request for a state M.G.L. c. 91 permit for dredging of the channel and turning basin to 

accommodate LNG tankers to deliver LNG to the terminal and of a trench for the proposed 

lateral pipeline (“Dredge Permit Deficiency Letter”); and a request for a state water quality 

certification with respect to proposed dredging activities in the channel and turning basin and 

associated with the lateral pipeline trench (“WQC Deficiency Letter”).    

11. The deficiencies that were identified in these letters arose because the LOR, in 

prohibiting the proposed tanker traffic, invalidated key facts and assumptions that the applicable 

regulations require MassDEP to consider as part of its review. 

 12. The Secretary has accepted into the Decision Record the following items:  the 

LOR, the request for reconsideration of the LOR, and the affirmance of the LOR, and the five 



 

 

rulings of MassDEP issued on December 14, 2007.  See Letters of General Counsel Jane C. 

Luxton, dated January 2, 2008 and February 22, 2008.   

 13. Applicants responded to these three deficiency letters by instructing MassDEP to 

proceed with its review “based on the record as it now stands,” effectively inviting denials.  See 

Exh. 1, Exh. 2.  As a result, just a few days ago, on March 10, 2008, MassDEP had no choice but 

to deny each of these deficient requests.  The March 10, 2008, M.G.L. c. 91 denial (Exh. 1) is the 

final agency action on the requests underlying both the Terminal Deficiency Letter and the 

Dredge Permit Deficiency Letter; and the WQC denial (Exh. 2) is the final agency action on the 

request underlying the WQC Deficiency Letter. 

 14. Under the CZMA, the consolidated record prepared by the lead Federal permitting 

agency shall be the initial record used by the Secretary for consistency appeals.  16 U.S.C. § 

1466.  The Secretary may accept supplemental information into the decision record that clarifies 

information contained in the consolidated record.  15 C.F.R. § 930.130(a)(2)(ii)(B).  The 

Secretary enjoys wide latitude in determining the content of the appeal decision record.  15 

C.F.R. § 930.127(e)(1).    

 15. The March 10, 2008 Denials relate directly to, and update and clarify, the actions 

it took on December 14, 2007.   

16. The March 10, 2008 Denials are significant to the issues pending before the 

Secretary for the same reasons that the December 14, 2007, MassDEP Rulings are significant.  

MCZM has explained those reasons thoroughly in the Supplemental Brief for Respondents being 

filed contemporaneously to this motion.  For the sake of efficiency, MCZM does not repeat 

them, but rather incorporates them herein, by reference. 



For the foregoing reasons, the Secretary should accept March 10, 2008 Denials, attached

hereto as Exhs. 1 and 2, into the Decision Record for these consolidated consistency appeals, and

give them due consideration.

Respectfully submitted,

MASSACHUSETTS OFFICE OF
COASTAL ZONE MANAGEMENT
By its attorney;',

Dated: March 14, 2008

MART 8QAKLEY

r;ORNE Q", NERAL

~aroiiancu
Assistant Attorney General
Environmental Protection Division
Office of the Attorney General
One Ashburton Place
Boston, MA 02108
TeL. (617) 727-2200, ext. 2428

CERTIFICATE OF SERVICE

I hereby certify that on March 14, 2008, I served the foregoing motion by first-class mail,
postage prepaid, and sent courtesy copies by email to the following:
Bruce F. Kiely Ralph T. Lepore, IIIG. Mark Cook Diane R. Phillps
Adam J. White 10 St. James Avenue
Baker Botts, LLP, Bosto 02116 .-..,'
1299 Pennsylvania Ave., NW
Washington, DC 20004
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